
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



x6 2 MICHIGAN LAW REVIEW 

Holland v. The Washington Match Co. (1904), — Wash. — , 77 Pac. Rep. 497. 
The doctrine announced in this case is undoubtedly sound, Speed v. Hol- 
lingsworth, 54 Kan. 436 ; Faribault v. Sater, 13 Minn. 223 ; Cottrill v. Krum, 
100 Mo. 397, 18 Am. St. Rep. 549, though the facts would almost seem to 
warrant an application of the rule, that where the exercise of ordinary pru- 
dence would have prevented deception, no relief will be given. Moore v. 
Turbeville, 2 Bibb 202, 5 Am. Dec. 642; Morrill v. Madden, 35 Minn. 493. 
The doctrine of caveat emptor does not apply to the purchase of the right 
to sell an invention, Heater Co. v. Heater Co., 32 Fed. 723, nor need the 
vendee inspect the public records to ascertain what is covered by a patent. 
David v. Park, 103 Mass. 501 ; Rose v. Hurley, 39 Ind. 77 ; McKee v. Eaton, 
26 Kan. 226. Where, however, an opportunity is given the vendee to test a 
machine, and he relies on statements made by the vendor, concerning such 
test, he is bound thereby. Machine Works v. Meyer, 15 Ind. App. 385 ; 44 N. 
E. 193. 

Guardian — Appointment — Jurisdiction — Sale of Ward's Lands. — The 
Probate Court of the county in which a minor's lands were located, the 
minor being domiciled in an adjoining county, issued letters of guardianship 
of the person and estate of the minor, and upon application, made its order 
directing the sale of the minor's interest in the real estate situated in said 
county, under which the interest of the minor was sold. A guardian subse- 
quently appointed by the Probate Court of the county in which the minor was 
domiciled brought an action of partition. Held, that the proceedings in the 
Probate Court in the county which was not the domicile of the minor were 
void and that the guardian's deed was void as against the purchaser at such 
guardian's sale, and also void as against his grantee. Connell v. Moore et al. 
(1904), — Kan. — , 78 Pac. Rep. 164. 

The statutes of most of the states provide that the court having jurisdic- 
tion to appoint a guardian is that of the county of the ward's residence. Ap- 
pointments made in disregard of this provision are usually held void. Estate 
of Taylor, 131 Cal. 181 ; The Modern Woodmen of America v. P. S. Heston 
as Guardian, etc.^ 66 Kan. 129. This, however, has not always been the case, 
ludge of Probate v. Hinds, 4 N. H. 464. The Kansas statute did not contain 
a special provision designating what Probate Court would acquire jurisdiction 
of the person and estate of minors. The decision of the court was based on 
the clear and reasonable inference drawn from the statute that the Probate 
Court having jurisdiction was that of the county in which the minor was 
domiciled, citing De Jarnett v. Harper, 45 Mo. App. 415 ; also that the Leg- 
islature would not be presumed to act against the interests of minors. 

Marine Insurance — Abandonment Under Valued Policy — Right to 
Damages Recovered. — A vessel, insured under a valued policy, was sunk in 
a collision through the fault of the other vessel. The owners of the wrecked 
ship, which was an actual total loss, made formal abandonment to the insurers 
and gave them a bill of sale. The insurers settled to the full amount of their 
policies. After this, the insured libelled the vessel in fault and recovered as 
damages the full value of the vessel lost, an amount largely in excess of the 
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insurance. An amount equal to the insurance paid was turned over to the 
insurers but they insisted that the entire anjount recovered belonged to them 
and petitioned the court to award them the balance. Held, that they were 
entitled only to so much as they had paid to insured, the balance belonging 
to the latter. The Livingstone (19x14), C. C. A., 2d Circ, 130 Fed. Rep. 746. 
This decision by the Circuit Court of Appeals reverses the holding of the 
District Court in the same case, 122 Fed. Rep. 278. While at first blush it 
may seem most equitable, it is certainly not in accord with the weight of 
authority. The decision is based on the propositions that the rights of the 
insurer to recovery are only such as he derives by subrogation to the rights 
of the insured; that the doctrine of subrogation springs from equity; and 
that it would be clearly inequitable to allow the insurer to recover more than 
his loss while insured recovered less than his. Some stress also seems to 
be laid on the fact that the petitioner sought to hinder rather than to assist 
in the prosecution of the libel. In North of England Ass'n v. Armstrong, L. 
R. 5 Q. B. 244, decided in 1870, a leading case and parallel to the one in 
point, where there had been a total loss and abandonment under a valued 
policy, it was held that the entire damages recovered belonged to the under- 
writers. This case seems to have been generally followed, the ground taken 
being that the value named in the policy is an absolute estoppel as between 
insurer and insured. P. and S. S. S. Co. v. Phoenix Ins. Co., 89 N. Y. 559. 
The position taken in the principal decision is hardly supported even by the 
cases cited in its behalf. For the most part they are cases either where the 
loss was only partial, or there was no abandonment {The St. lohns, 101 Fed. 
469) or the policy was not a valued one. See Am. & Eng. Enc. op Law, (2nd 
Ed.) II, 367, note; Vance on Insurance 561; Comegys v. Vasse, 1 Pet. 193; 
Globe Ins. Co. v. Shirlock, 25 Ohio St. 50; Mason v. Marine Ins. Co., no 
Fed. Rep. 452. 

Master and Servant — Knowledge of Danger — Assumption op Risk. — 
Plaintiff had been a brakeman for ten years and at the time of the accident 
was head brakeman in the employ of defendant. While thus employed he 
was ordered by a conductor to mount a moving car and apply the brakes. 
In attempting to carry out this command he was thrown under the wheels 
and injured. He brings this action for damages. Held, employer not liable. 
Weed v. Chicago, St. P., M. & O. Ry. (1904), — Neb. —, 99 N. W. Rep. 827. 

The case was decided mainly on the ground that plaintiff, being a skilled 
laborer, had assumed all the risks of his employment. Plaintiff contended 
that any method of mounting a moving car involved danger; that defendant 
knew it to be dangerous when the order was given and that it should be 
held responsible for the resulting injuries. The doctrine was again announced, 
however, that the employer is not an insurer. He is not responsible for 
injuries sustained by an employee in doing dangerous work unless he negli- 
gently provides defective tools or appliances or fails to instruct his employee 
as to the danger involved. It is well established that the employer is not 
bound to instruct his servant in those things which the servant may take 
knowledge of by observation and experience. This applies not only to ordi- 



